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Passed by Shri. Uma Shanker, Commissioner (Appeals)

7 Arising out of Order-in-Original No. MP/350/DA/01 fi=ite: 31.10.2001 issued by Deputy
Commissioner, Div-AHD-I, Central Tax, Ahmedabad-South

& arfiererat @1 M ©g war Name & Address of the Appellant / Respondent
Nitdip Processors Pvt.Ltd
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Fioor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ‘

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. :
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
@38%)}16. in case of
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. -
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FRIS AT g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty o ”1
penalty alone is in dispute.” "
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In view of above, an appeal against this order shall lie b
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ORDER IN APPEAL

M/s. Nitdip Processors Pvt. Ltd., 1001, Capstone, Opp. Chirag
Motors, Seth Mangaldas Road, Ellisbridge, Ahmedabad (hereinafter referred
to as 'the appellants’) have filed the present appeal against Order-in-Original
number MP/350/DA/2001 " dated 31.10.2001 (hereinafter referred to as
‘impugned order’) passed by the then Assistant Commissioner of erstwhile
Central Excise, Division-IV, Ahmedabad-I (hereinafter referred to as

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants were engaged in
the processing of fabrics falling under Chapter 52, 54 and 55 of the erstwhile
Central Excise Tariff Act, 1985 and were also having Hot Air Stenter installed
and functioning in their factory. The appellants, at that time, were governed
by the provisions of Section 3A of the erstwhile Central Excise Act, 1944 read
with erstwhile Hot Air Stenter Independent Textile Processors Annual
Capacity Determination Rules, 1998 (hereinafter referred to as 'the said
Rules’). On the basis of declaration filed by the appellants, Annual Production
Capacity (APC) and pro-rata duty liability was determined by the Assistant
Commissioner of the erstwhile Central Excise, Division-1V, Ahmedabad-I and
communicated to the appellants. Accordingly, the appellant’s Central Excise
duty liability for the month of December 2000 was fixed at < 6,00,000/-,
being worked out at the rate of <2,00,000/- per chamber per month.

3. On scrutiny of their RT-12 return for the period of December 2000, it
was noticed that the appellants had late paid the amount of <6,00,000/- (X
2,50,000/- on 26.12.2000, ¥2,50,000/- on 27.12.2000 and <1,00,000/- on
11.01.2001). A show cause notice, dated 08.06.2001, was issued to the
appellants charging contravention of the provisions of Rule 96ZQ(3) of the
erstwhile Central Excise Rules, 1944. However, the appellants neither
submitted any reply to the show cause notice nor they availed the
opportunity of personal hearing awarded to them. The adjudicating authority
imposed penalty of < 1,00,000/- for the delayed payment (paid on
11.01.2001) in terms of Rule 96 ZQ 5 (ii) of the erstwhile Central Excise
Rules, 1944. He further imposed penalty of < 5,000/~ for the delayed
payment made on 26.12.2000 and 27.12.2000 in terms of Rule 96 ZQ 5 (ii)
of the erstwhile Central Excise Rules, 1944. The adjudicating authority
further, demanded interest amounting to T2,925/- for the delayed payment
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4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. They stated that the impbsition of penalty under Rule 96
ZQ 5 (ii) of the erstwhile Central Excise Rules, 1944 is unconstitutional as
Rule 96 ZQ was framed under Section 37 of the erstwhile Central Excise Act,
1944 and therefore, the penalty should not exceed <5,000/-. In support of
their claim, the appellants have quoted the judgment of Hon’ble High Court
of Gujarat in the case of Krishna Processors vs. Union of India.. The same
ratio has been approved by the Hon’ble Supreme Court of India in the case of
Shree Bhagwati Steel Rolling Mills vs. Commissioner of Central Excise.
Regarding the imposition of interest, the appellants stated that same is not
correct as per the verdict of Hon'ble Supreme Court of India in the case of
Shree Bhagwati Steel Rolling Mills vs. Commissioner of Central Excise.
Regarding the payment of duty, the ‘appellants stated that they never
intended to evade payment of Central Excise duty and accordingly, paid the
entire amount on 26.12.2000, 27.12.2000 and 11.01.2001.

5. Regarding late filing of the appeal, the appellants argued that since

31.12.2000, they had closed the operations of the processing of the fabrics.
They were surprised to receive a letter dated 24.04.2017 from the
Superintendent of the then AR-III, Division-III, Ahmedabad-I, demanding
outstanding Central Excise duty. However, as the appellants were having no
knowledge of any demand notice, they filed an RTI dated 18.08.2018 asking
for the supply of certified copies of the orders vide which the duty was
demanded. The Assistant Commissioner (CPIO), CGST, Ahmedabad-South,
vide letter dated 24.09.2018 furnished certified copy of the impugned order
which was received by the appellants on 30.09.2018. Thus, as they had not
received the impugned order prior to 30.09.2018, at any point of time, the
appellants requested me to consider 30.09.2018 to be the date of serving the

impugned order.

6. Personal hearing in the matter was granted and held on 16.01.2019.
Shri Pravin Dhandharia, Chartered Accountant, appeared before me on behalf
of the appellants and reiterated the contents of appeal memo. He made

Additional submissions and proof of challan.

7. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. 1 find that thé actual date of the
impugned order is 31.10.2001 (date of issue is 02.11.2001) and the
appellants have filed the appeal on 29.11.2018. However, it seems that the

impugned order could not reach the a pe lants on time and when they
received a notice from the jurisdictj réhs 871@ endent, directing them to

C

pay the outstanding duty as per t %} pug Ted or?g‘ier, they filed an RTI and
g orére #41.00.2018. In support of

succeeded in procuring the impug '

-




5 F.No.: V2(54)146/Ahd-South/2018-19

their ciaim, the appellants have submitted before me a legal affidavit

confirming the above fact. A scanned copy of the same is imprinted below so

that the contents of the said affidavit can be discussed later on;
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From the above, it can be seen that the appellants were involved in the

business of processing of manmade fabrics at Plot No. 15, Phase I, G.I.D.C,,
Vatva, Ahmedabad from the year 1982. They had closed their factory/activity
on 31.12.2000 for good. Further, it can also be seen that possession of their
assets was taken over by Charotar Magrik Sahakari Bank, Anand, on
16/04/2002, as the appellants had defaulted in the payment of loans taken
from the former. I also find that on receipt of the pending arrears letter from
the Department, the appellants had filed a reply and mentioned the
correspondence address at which the Department can send the details.
Therefore, it is believable that?@ order sent by the department,

?sé} 3%
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might not have reached the ap,
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On being asked, the appellants have submitted before me, a photocopy of
interim order issued by the Jt. Registrar, Board of Nominees, Ahmedabad. I

reproduce below, a scanned copy of the same, for more clarification;
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Further, the appellants have also submitted photocopies of proof of
correspondence that had undergone between them and the concerned range
Superintendent. A scanned copy of the list of the said correspondence is also

shown below;
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|-DEPARTMENT | “ |
ARREARS COMPANY v
' LETTER DATES REMARKS REPLY DATES REMARKS
: R Reply to Reminder 1- order
24-07-2007 |First Reminder 05-08-2007{demanded

Reply to Reminder 1- order

30-09-2009|dermanded

Reply to Reminder 1- order

27-11-2009|demanded

"~ |Reply to Reminder 1- order

17-12-2009|demanded

Reply to Reminder 1- arder

02-01-2010jdemanded

Reply to Reminder 1- order

18-01-2010|demanded

Replyto Reminder 1- order

- 21-04-2010{demanded

Reply to Reminder 1- order

22-03-2010{demanded

Reply to Reminder 1- order

14-05-2010{demanded

Reply to Reminder 2- order
04-07-2011{Second Reminder 25-08-2011 |demanded
05-09-2011Third Reminder

. 18-07-2012|Fourth Reminder
13-08-2012|Fifth Remider

Reply to Reminder 6- order
24-08-2012|Sixth Reminder 27-08-2012{demanded
10-09-2012|Seventh Reminder '

Reply to Reminder 8- order
03-10-2012|Eighth Reminder 05-10-2012 |demanded
15-01-2013 | Nineth Reminder

: Reply to Reminder 10- order
28-04-2013|Tenth Reminder 06-02-2013 |demanded

- -|Réply to Reminder 11~ order

01-10-2014Eleven Reminder 02-05-2013demanded
Reply to Reminder 12- order

12-12-2014{Twelveth Reminder ' 20-10-2014|demanded
Reply to Reminder 13- order

23-01-2015{Thirteenth Reminder 20-12-2014|demanded

Reply to Reminder 14- order

11-06-2015|Fourteenth Reminder 17-03-2015|demanded
25-08-2015|Fifteenth Reminder ' '
11+12-2015|Sixteentl Reminder
06-02-2016|Seventeenth Reminder

Reply to Reminder 18- order

01-07-2016|Eighteen Reminder 08-07-2016{demanded |
' Reply to Remindar 18- order

10-08-2016|demanded

25-04-2017|Ninteenth Reminder

18-08-2018|RTI APPLICATION

Thus, I find that time and again, the appellants had requested the
departmental authorities to supply copies of the demand notice/ OIOs or
show cause notices. However, it seems that, instead of sending the copies of

OIOs, the range Superintende tgé §§ka to the continuous process of
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application, this office had sent a letter dated 29.01.2019 to the Assistant
Commissioner, CGST, Division-III, Ahmedabad-South. In reply, the Assistant
Commissioner, vide letter dated 08.02.2019 issued from F. No. D-III/AR-
III/Misc. Corr./18-19, informed that the concerned Division ofﬁce does not
have any acknowledgement of delivery/receipt of the impugned order
(15/Addl. Commr./2002 dated 28.03.2002). A scanned copy of the said letter
is reproduced below, before I move any further;

: OFFICE OF THE SUPER!NTENDENT
CGST, RANGE—IH DIVISQN-1lJ, AHMEDABAD- -SOUTH. -
OR ENTRAL GST BHAVAN AMBAWADI, AHMEDABAD - 380 015 GUJARA

" Phone - - (079) 26307167

s l.},

Corr [ 18 19

Fo DAU/E

Date: 07.02.2013 -
w oL
To -5
The Assx ; ,Cémin_iss;fbner-"(ﬁbpéal),". y
CentralGSl‘ oo
Ahmudabad
|
; 51!13 ?ecexpt of QI by M/s. Natdlp Textile I’mmzssors Pvi, Ltd. - m/r
1 5'.' .': o .’
1

refcr your offlce letter F. No. V2(54)149/ Ahd-.:outh/ 2018-19 dated
25,01, 20&9 on 1bove captioned subject.

2 In l]‘us rcspacl, it'is to report that out of four cases as asked in above Jetter dlated
2501, 20%‘), the dssessee had preferred an appeal in the case mentioned at St. No, 02 - OIQ
No MI’/l‘ﬁDA / 2000 dLA1O1.2000 andd the said a ppeal is decided in favour of department
vide OIA N() 880/2000 (’%84-Ahd~])CI‘ /Commr(!\ )/ Ahd. Dt. 30.08.2000.

3. Plcase find enc]osed herewith copy of letter dated 29.08.2011 of M/s. Nidip Textile
wherein the party has shtc.d th'at in respect of SL.No. Ttod

I:l

d ulaxls not wnhb]e/ request to give jt”

4. As {he 1n14ter pertams 'to the year 2002 and from the record available with this
office, 1c}mmvledge ment to the OIOs as statec at SL No. 1 to 4 are not available on file,

5. IRO }ns bez,n ccmvtantly wnlmg letter to the assessee to pay up the Govt. dues from
time to tlmp Detaijls. of conebpondence made with the assessee is as per Anne\ure ‘N
qttaehed hemwul TP

l“ur}her, a'copy ¢ of party s letter dated 10.08.2016 is also enclosed for kind perusal

«)‘;nuré fﬂithfu’li y I :
,74:‘ Yo

Assv,h rr/é%&msmue

.. CGST, .Dn'ismn-lll n
'. - Abmedabad South. 5o+
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the RTI application. However I find that the appellants have received several
other correspondences from the department and even in certain cases they
have received Orders issued after the year 2000; so, how they have not
received the impugned order remains an enigma for me. I believe that the
appellants, being active in the fabric processing field for long, are quite
seasoned and they should have known the repercussion of default in the
payment of government dues. Further, I find that the Division office could
not produce any acknowledgement of delivery of the impugned order. But
this procedural lapse cannot provide green channel for the appellants as the
department cannot be forced to keep evidences of correspondences that
occurred more than 17 years ago. I do not agree with the appellants that the
date of departments reply to their RTI application should be treated as the
date of receipt of the impugned order. Further, in support of their claim, the
appellants have quoted one of their own cases {O-I-A number 125 to
127/2005(Ahd-DCE)/Commr.(A-II) dated 27.07.2005} where the Hon’ble
Tribunal, West Zonal Bench, Ahmedabad, vide order number S/780-
782/WZB/AHD/2011 dated 09.05.2011, had condoned the delay. Going
through the said order, in identical situation, I find that the Hon’ble Tribunal
has gone into the circumstances and condoned the delay. Hon'ble Tribunal
has not taken the date of receipt of RTI as the date of receipt of the
appealable order. Since Tribunal has decided the issue, I have no other
alternative to follow the same. Thus, I find that there has been a delay
occurred in filing the appeal by the appellants. The impugned order was
issued on 31.10.2001 and the appeal has been filed before me on
29.11.2018. In view of the above, I find that the claim is delayed by nearly
seventeen years. The Government has provided certain facilities, time to
time, for the convenience of the assessee. Knowingly or unknowingly, if one
fails to comply with the Service Tax provisions, then there are rules to
facilitate the assessee under certain terms and conditions. Assesseg, if not
satisfied with the demand, may prefer appeal to the higher authorities [in
this case, the Principal Commissioner/Commissioner (Appeals)] within 2
mionths from the date of receipt of order from such adjudicating authority.
The Commissioner (Appeals) may allow a further period of only 1 month, if
sufficient cause for late filing of appeal is shown and proved to him. Thus, in
view of the above facts, I find that the appeal filed by the appellants is time
barred and hence, I reject the appeal on the ground of limitation itself.

8. Therefore, in view of the discussion held above, I reject the appeal

filed by the appellants being time barred.
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9. The appeal filed by the appellants stands disposed off in above terms.
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SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,

M/s. Nitdip Processors Pvt. Ltd.,
1001, Capstone, Opp. Chirag Motors,
Seth Mangaldas Road, Ellisbridge,
Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad (South).

3) The Asst. Commissioner, Central Tax, Division-III, Ahmedabad (South).
4) The Asst. Commissioner (System), Central Tax, Hgq., Ahmedabad (South).
5¥-Guard File.

&) P. A. File.
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